
IN THE COURT OF THE MEMBER : MOTOR ACCIDENT CLAIMS TRIBUNAL 

BISWANATH CHARIALI, SONITPUR

Ref. :- M.A.C. CASE NO.437/08

P  R  E  S  E  N  T  :- Sri S. Khound

Member, M.A.C.T

F.T.C., Biswanath Chariali. 

Sri Busu Shah :-  Claimant 

• Vs  -

1. Sri Brahmananda Puri 

2. Sri Swami Nath Giri 

3. The Oriental Insurance Co. Ltd. :- O.Ps.

Date of final hearing : 20.3.13

Date of Judgment : 20.4.13

Appearance :-

For the claimant :  Mr. T. Baruah, 

Advocates, Biswanath Chariali.

    A N D 

For the O.P. No.1  & 2 : Mr. R. Nakshtra, 

Advocate. 

For the O.P. No.3 : Mr. S.K. Sarmah,

Advocate, Biswanath-Chariali. 

J U D G M E N T   A N D   O R D E R

• The instant case has been filed U/S-166 along with Section 140 of the Motor 

Vehicle Act,1988 ( in short M.V. Act) by the claimant namely ; Sri Busu Shah @ Bachu 
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Prasad, S/O- Late Thakur Shah of village – Cherelia, P.S. Behali, Dist. Sonitpur, Assam, 

for grant of  compensation to the tune of Rs.6,00,000/- on account of death of his son 

Shankar Prasad in a motor vehicular accident on 20.12.07 at Mouman village under Boko 

Police Station. 

• The claimant in his claim petition stated that :-

On 20.12.2007 at about 9 p.m. when the son of the claimant i.e. deceased 

Shankar Prasad was doing his normal duty at Mouman village under Boko P.S., suddenly 

for the negligence of the driver of the vehicle No.AS-01-U/3369 (truck), the deceased 

Shankar Prasad sustained grievous injury. Immediately after the occurrence he was 

admitted in G.M.C.H. for treatment but on the very next day i.e. on 21.12.07 he 

succumbed
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to his injury in the hospital.  The claimant in his claim petition stated that the offending 

vehicle was owned by Sri Busu Shah i.e. the O.P. No.1 and was driving by the driver 

Swami Nath Giri i.e. O.P. No.2 and it was duly insured with Oriental Insurance Co. Ltd. 

Guwahati Branch vide policy No.2008-4388 valid up to 30.11.07 to 29.11.08. The 

claimant further reiterated that at the time of death his deceased son Shankar Prasad 

earned Rs.4,000/- per month as a handyman of the offending truck and he was the sole 

bread earner of the family including old father and deceased family is facing financial 

crunch. As such, the claimant prayed for compensation to the tune of Rs.6,00,000/- from 

the O.Ps. 

3. Notice was issued to the O.Ps. and O.P. Nos.1 & 2 i.e. the owner and 

driver of the offending vehicle as well as O.P. No.3 i.e. Oriental Insurance Co. Ltd. filed 

Written Statement to negate the case of the claimant. 
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• The O.P. No.3 i.e. Oriental Insurance Co. Ltd. has stated in the Written Statement 

that the instant case is not maintainable U/S-166 of the M.V. Act as the claimant has to 

prove the rash and negligent driving of the driver of the offending vehicle bearing No.01-

U/3369 but the claimant has clearly stated in the claim petition that the accident took 

place due to negligent driving of the driver of the offending truck which caused grievous 

injury to deceased handyman who breathed his last at GMCH, Guwahati on the very next 

day. The O.P. No.3 i.e. the Oriental Insurance Co. Ltd. further stated in the W.S. that the 

alleged accident took place due to negligence, carelessness of the driver Sri Swami Nath 

Giri without following the traffic rules and at the time of accident, the offending truck 

was not covered under insurance policy of O.P. No.3. Moreover, the driver of the 

offending vehicle driven the vehicle without complying with terms and condition of the 

insurance policy including valid driving license, up to date road permit, pollution control 

certificate etc. The accident took place due to rash and negligent driving of the driver of 

the offending vehicle without valid license and without valid insurance coverage, as such, 

the O.P. No.3 is not liable to pay compensation as claimed by the claimant and claim 

petition is not maintainable.

5. The answering O.P. No.3 has also sought for protection U/S-147/170  & 

149 of the M.V. Act,1988. 

• The O.P. No.1 & 2 in their W.S. have pointed out to the Tribunal that accident did 

not occur due to rash and negligent driving of O.P. No.2. But it is admitted by O.P. No.2 

that due to the accident the handyman Shankar Prasad sustained grievous injuries while 

discharging his duty of the truck bearing No.AS-01-U/3369 and succumbed to his injuries 

in GMCH, Guwahati. It is further stated in the W.S. by the O.P. No.1 & 2 that the 

offending vehicle owned by O.P. No.1 had valid registration certificate, fitness certificate,
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road permit and valid insurance policy with the Oriental Insurance Co. Ltd., Khristian 
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Bosti, Guwahati vide policy No.2008-4388 valid from 30-11-07 to 29.11.08 and O.P. 

No.1 & 2 has valid driving license vide D/L No.F/386/88/K/WZ which was valid up to 

24.10.10 issued by D.T.O. Kamrup, Guwahati. Hence, the O.P. No.2 is not liable to pay 

any compensation to the claimant as the accident took place within the coverage of 

insurance company.

7. Copy of insurance policy and driving license were also annexed with the 

W.S. of O.P. No.1 & 2. 

8. The following issues are framed :-

(i) Whether the instant case is maintainable in its present 

form and circumstances ? 

(ii) Whether there is any cause of action in this case ? 

(iii) Whether the alleged accident occurred due to rash and 

negligent driving of the driver of the offending vehicle ? 

(iv) Whether the claimant is entitled to get any compensation, if 

so, to what extent and from whom ? 

(v) What relief/reliefs the claimant is entitled to get from 

the O.Ps. under the law and equity ? 

DECISION AND REASONS THEREOF

ISSUE  NO.(i) & (ii) 

9. It transpires from the record that O.P. No.3 stated in the Written Statement 

that instant case is not maintainable under the provision of M.V. Act,1988 and there is no 

cause of action who filed claim petition against answering O.P. but O.P. No.3 did not 

adduce any evidence to establish that in fact the instant claim petition is untenable under 

law, fact and equity and as such, not maintainable and there is no cause of action. On the 

other hand CWs-1, 2 & 3 in their evidence on affidavit clearly stated that on 20.12.07 at 

about 9 p.m. a vehicular accident took place in which the son of the claimant Shankar 
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Prasad died. It is also stated in the Written Statement by the O.P. No.1 & 2 that at the 

time of accident the offending vehicle caused grievous injury to the deceased Shankar 

Prasad as a result of which he succumbed to his injury. In the light of above discussions 

issue Nos.(i) & (ii) are decided in affirmative. 

ISSUE  NO.(iii) & (iv) 

10. The claimant has examined himself and CW-2, Thadius Kulu and CW-3, 

Radheshyam Sahu and exhibited relevant documents. To arrive at a decision whether on 

the relevant date there had been an accident and as a result of the said accident 

Contd...........P/4
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the son of the claimant Shankar Prasad died, let the evidence on record be discussed.  In 

this regard the evidence of CW-1 makes the position clear that the deceased on 

20.12.2007 at about 9 p.m. when the son of the claimant i.e. deceased Shankar Prasad 

was doing his normal duty at Mouman village under Boko P.S., suddenly for the 

negligence of the driver of the vehicle No.AS-01-U/3369 (truck), the deceased Shankar 

Prasad sustained grievous injury. Immediately after the occurrence he was admitted in 

G.M.C.H. for treatment but on the very next day i.e. on 21.12.07 he succumbed to his 

injury in the hospital. 

• CW-2 Thadius Kulu deposed that on the date of incident i.e. on 20.12.07 the son of 

CW-1 Shankar Prasad died in a vehicular accident. It is further deposed that at the time of 

death Shankar Prasad was 22 years of age. 

12.  CW-3 Sri Radheshyam Sahu deposed that on the very next day i.e. 

21.12.2007, the son of the claimant namely ; Shankar Prasad breathed his last in GMCH, 

Guwahati. Both CWs-2 & 3 deposed that deceased Shankar Prasad earned Rs.4,000/- per 

month at the time of his death and his age was 22 years. 
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13. Now, another point to be decided in the instant case is as to what amount 

of compensation the claimant is entitled to.  

14. The claimant in his claim petition categorically stated that his son Shankar 

Prasad earned Rs.4,000/- being a handyman of the offending truck with which he 

maintained his family including father, mother, brother and sister. CW-1 exhibited one 

income certificate which is Ext.3 issued by O.P. No.1 Brahmananda Puri certifying that 

deceased Shankar Prasad was working as handyman in the offending vehicle bearing 

No.AS-01-U/3369 and earned monthly salary of Rs.4,000/-. CW-1 clearly stated in the 

claim petition that the age of his son at the time of death was 22 years who was working 

as a handyman in the offending truck. CW-1 furnished no document in support of age of 

the deceased. However, in the Post-Mortem report, which is Ext.4, the doctor has 

recorded the age of the deceased as 22 years. In absence of any acceptable documents 

regarding age of the deceased, I feel that age recorded by doctor i.e. 22 years in the Post-

Mortem report is acceptable one.

15. As discussed hereinabove, the age of the deceased Shankar Prasad was 22 

years at the time of his death and he was a handyman. Regarding income of the deceased 

though income certificate is furnished but it was issued by O.P. No.1 Brahmananda Puri 

who is not examined by the claimant side to prove its authenticity. In the decision of 

Hon'ble Gauhati High Court, reported in 2009 (4) GLT 270, Manuranjan Ghosh and 

another Vs Laxmi Bardhan and another, the Hon'ble High Court hold that there must be 

Contd...........P/5
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transible basis for drawing conclusion as regards income. Mere statement by claimant 

would not be enough. It is seen that on what basis the income of the deceased Shankar 

Prasad was calculated is not mentioned in the income certificate, which is Ext.3. In view 
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of that the Tribunal has accepted the notional income of the deceased of Rs.3,000/- per 

month for the purpose of granting compensation to the claimant. 

16. It is also seen that the claimant has mentioned in the claim petition 

regarding other family members of the deceased including brother, sister and parents. It is 

also mentioned in the claim petition that the deceased Shankar Prasad was a bachelor. 

The age of the deceased is already assessed as 22 years at the time of his death. 

Accordingly, appropriate multiplier would be 17 and one-half would be deduction 

towards personal and living expenses of the deceased who was a bachelor at the time of 

accident. Thus total compensation can be awarded to the claimant in the following scale 

:-

       Rs.3,000/- X 12 = Rs.36,000/- ----- Rs.18,000/-

= Rs.18,000/- X 17 

= Rs.3,06,000/-

17. The claimant is also entitled to funeral expenses to the tune of Rs.5,000/-

and Rs.5,000/- towards mental pain and agony on account of death of his son. Thus total 

compensation would be Rs.3,06,000/- + Rs.5,000/- + Rs.5,000/- = Rs.3,16,000/-. 

18. The above amount is awarded as compensation to the claimant on death of 

his son in a motor vehicular accident. 

19. Now, another point to be decided in this case is by whom the above award 

of compensation would be payable. The insurance company i.e. O.P. No.3, the Oriental 

Insurance Co. Ltd. though in its Written Statement has stated that the offending vehicle 

had no insurance coverage at the time of the accident and it was not driven properly by 

fully complying with the terms and conditions of policy including valid driving license, 

road permit etc. but it had failed to prove it. Rather CW-1 clearly stated in claim petition 

that the offending vehicle had valid insurance coverage at the time of the accident and 

O.P. No.1 & 2 in Written Statement also stated the same that at the time of accident, the 
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offending vehicle was duly insured with O.P. No.3 vide policy No.2008-4388 valid up to 

30.11.07 to 29.11.08.  Therefore, to the opinion of this Tribunal the O.P. No.3 i.e. 

Oriental Insurance Co. Ltd. is liable to pay the said amount of compensation to the 

claimant. It is also stated in the Accident Information Report which is Ext.1 that the 

driver of the offending vehicle had valid driving license bearing No.DL 

No.F/386/88/K/W2, which was valid up to 24.01.2010 whereas the accident took place 

on 20.12.2007. Therefore, to the opinion of this Tribunal the offending vehicle on the 

date of accident was under insurance coverage of O.P. No.3 i.e. Oriental Insurance Co. 

Ltd. as such O.P. No.3 is liable to pay the said amount of compensation to the claimant.

 Contd...........P/6
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  Hence, this Tribunal decided both the issues accordingly i.e. in favour of 

the claimant. 

I S S U E  NO.(iii)

20. As discussed hereinabove in foregoing issues, it is clear that the claimant 

is entitled to get compensation as per order. So, I decide this issue in the affirmative.

 O R D E R

21.        In the result the claim petition is allowed. The total amount of 

compensation to the tune of Rs.3,16,000/- ( Rupees Three Lakhs Sixteen Thousands 

Only) so computed on different heads is awarded to the claimant for the death of his son 

due to vehicular accident. The O.P. No.3, Oriental Insurance Co. Ltd. is  is directed to pay 

the said amount of compensation to the claimant with 6% interest from the date of filing 

of the claim petition. Accordingly, this MAC case is disposed of on contest. 

Given under my hand and seal of the Tribunal on this 20th day of 

April,2013 at Biswanath-Chariali. 
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                                              (  Sri S. Khound  )                   

                                                                                                     Member, M.A.C.T. Cum   

     Additional. District Judge, 

                                                                                                FTC, Biswanath Chariali.

            Dictated & Corrected by me  

            ( Sri  S. Khound.  )                   

                 Member, M.A.C.T. Cum

                Additional. District Judge

                     Biswanath Chariali. 

*******
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